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Tuvalu

EMPLOYMENT ORDINANCE

6 of 1965, 9 of 1969, 8 of 1971, 3 of 1972, (Cap. 84 of 1973), L.N. 33/69

AN ORDINANCE TO DECLARE THE LAW RELATING TO
EMPLOYMENT

ENACTED BY THE PARLIAMENT OF TUVALU

Commencement [22nd April 1966]

PART |- PRELIMINARY

1 Short title

This Ordinance may be cited as the Employment Ordinance.

2 Interpretation
In this Ordinance, unless the context otherwise requires —

“agricultural undertaking” includes processes conducted on the
undertaking for the preservation and despatch of the agricultural products
of the undertaking, unless any such processes are specifically declared by
order made by tale Minister to be parts of any industrial undertaking;

“commercial undertaking” includes —

(1) commercial establishments and  offices, including
establishments engaging wholly or mainly in the sale,
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purchase, distribution, insurance, negotiation, loan, or
administration of goods or services of any kind;

(2) establishments for the treatment or care of the aged, infirm,
sick, destitute, or mentally unfit;

(3) hotels, restaurants, boarding houses, clubs, cafes and other
refreshment houses;

(4) theatres and places of public amusement; and

(5) any establishment similar in character to those enumerated in
sub-paragraphs (1), (2), (3) and (4) above;

“Commissioner” means the Commissioner of Labour appointed under the
provisions of section 4;

“domestic servant” means any house, stable or garden servant or car
driver employed in, or in connection with, the domestic services of any
private dwelling-house;

“employer” means any person by whom a worker is employed and
includes a prospective employer and the Government;

“family” includes the wife of a worker and his children who are
unmarried and under the age of 14 years;

“Health Officer” means the person for the time being performing the
duties of the office of Senior Medical Officer and includes any officer to
whom, by writing under his hand, he delegates the exercise or
performance of all or any of the powers or duties conferred or imposed on
the Health Officer by this Ordinance to the extent of the powers or duties
so delegated,;

“immigrant worker” means any worker whose passage to Tuvalu has
been provided in consideration of a promise to perform work in Tuvalu;

“industrial undertaking” includes —

(1) undertakings in which articles are manufactured, altered,
cleaned, repaired, ornamented, finished, adapted for sale,
broken up or demolished or in which materials are
transformed including undertakings engaged in shipbuilding,
in the generation, transformation, or transmission of
electricity, in the production or distribution of gas or motive
power of any kind, in the purification or distribution of water,
or in heating or cooling;

(2) undertakings engaged in the construction, reconstruction,
maintenance, repair, alteration or demolition of any one or
more of the following —
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Buildings, railways, tramways, airports, harbours, docks,
piers, works of protection against floods or coast erosion,
canals, works for the purpose of inland; maritime or aerial
navigation, roads, tunnels, bridges, viaducts, sewers, drains,
wells, irrigation or drainage works, telecommunication
installations, works for the production or distribution of
electricity or gas, pipelines, waterworks, and undertakings
engaged in other similar work or in the preparation for or
laying the foundation of any such work or structure;

(3) mines, quarries or other works for the extraction of minerals
from the earth; and

(4)  undertakings engaged in the transport of passengers or goods,
including the handling of goods at docks, quays, wharves and
warehouses, but excluding transport by hand unless such
undertakings are regarded as part of the operation of an
agricultural or commercial undertaking;

“medical officer” means any person in the service of the Government
who is a medical practitioner;

“medical practitioner” includes any person registered as a medical
officer under the provisions of the Medical and Dental Practitioners
Ordinance;

Cap. 30

“month to month” in relation to a contract means a contract for 1 month
renewable from month to month;

“seaman” means any person employed as a member of the crew of any
vessel or boat whatsoever (other than a ship of war) engaged in maritime
navigation whether privately or publicly owned,;

“undertaking” means an undertaking whether public or private;

“worker” means a clerical worker, labourer, servant in husbandry,
journeyman, boatman, artificer, handicraftsman, miner, mechanic,
agriculturalist, gardener, seaman, motor-driver, or other person engaged in
clerical or manual labour or in supervising such, who has entered into or
works under a contract with an employer and includes any immigrant
worker and any worker who is apprenticed, but does not include —

(1) any domestic servant, or

(2) in Part Il of this Ordinance, any clerical worker who is, for
the time being, entitled to receive for clerical work done by
him under any contract or contracts of employment any
money or other consideration, the rate of which exceeds in
amount or value, or both, $400 per annum.
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3 Term of contract

In default of any agreement to the contrary whether express or implied every
contract of employment shall be deemed to be from month to month
determinable by either party on 1 month's notice or by the payment of 1 month's
wages in lieu of notice.

PART Il - ADMINISTRATION

4 Commissioner of Labour and other officers

(1)

()

3)

(4)

The Minister may appoint an officer to be the Commissioner of Labour,
and may appoint: one or more officers to be Deputy Commissioners of
Labour and Assistant Commissioners of Labour and such other officers as
may be necessary for carrying out the provisions of this Ordinance who,
subject to such limitations as the Minister may prescribe, may perform all
duties imposed and exercise all powers conferred on the Commissioner by
this Ordinance.

If any employer is aggrieved by any decision or order of any of the
officers (other than the Commissioner) referred to in subsection (1) made
or given by virtue of the provisions of that subsection, he may require that
such decision or order be confirmed by the Commissioner, who may
confirm or rescind such decision or order or substitute therefor any
decision or order which could be lawfully given in accordance with the
provisions of this Ordinance.

If any employer is aggrieved by any decision or order of the
Commissioner made or given either originally or pursuant to the
preceding subsection, he may require that such decision or order be
confirmed by the Minister who may, confirm or rescind such decision or
order or substitute therefor any decision or order which could be lawfully
given in accordance with the provisions of this Ordinance.

Subject to such exceptions as may be prescribed, an officer appointed
under subsection (1) of this section —

(@ shall not have any direct or indirect interest in any undertaking
under his supervision;

(b)  shall not reveal, either during the subsistence of his appointment or
subsequently, any manufacturing or commercial secrets or working
processes which may come to his knowledge in the course of his
duties; and

Page 12
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(c) shall treat as absolutely confidential the source of any complaint
bringing to his notice a defect or breach of legal provisions and
shall give no intimation to the employer or his representative that a
visit of inspection has been made in consequence of the receipt of
such a complaint.

(5) Any officer who contravenes any of the provisions of subsection (4) shall
be liable to a fine of $100 and to imprisonment for 3 months, and in the
case of a second or subsequent offence to a fine of $200 and to
imprisonment for 6 months.

5 Powers of Commissioner and Health Officer to enter places of
employment, to interrogate, etc.

(1) The Commissioner or Health Officer may enter at all times upon any
place which he has reasonable cause to believe is a place of employment
and into any house or accommodation provided by an employer for
workers, and put questions, either alone or in the presence of witnesses,
concerning the workers to the employer or to any person who may be in
charge of the workers or to the workers themselves and the employer of
such person, or any such worker, shall be equally bound to answer such
questions truthfully to the best of his ability:

Provided that —

(i)  the Commissioner or Health Officer shall not enter or inspect a
private dwelling-house without the consent of the occupier thereof;

(i)  on the occasion of a visit or inspection the Commissioner or Health
Officer shall notify the employer or his representative of his
presence, unless he has reasonable grounds for believing that such
notification may be prejudicial to the performance of his duties.

(2) The Commissioner or Health Officer shall produce his written
appointment as such upon demand —

(@ by any person in charge of any place or premises in respect of
which, or wherein, any power conferred under the preceding
subsection is, or is about to be, exercised; and

(b) by any person required by him under any power conferred by the
preceding subsection to do, or to refrain from doing, any particular
act or thing.

(3) If the Commissioner or Health Officer has reasonable grounds for
suspecting that any offence has been committed against a worker, and
whenever any complaint of personal ill-usage or breach of any of the
provisions of this Ordinance is made to the Commissioner or Health
Officer, the Commissioner or Health Officer, as the case may be, may
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(4)

forthwith remove, or cause to be removed, such worker from the place of
employment where he is employed for further enquiry into the matter.

The Commissioner or Health Officer may by order in writing require any
employer to take within such reasonable time as the Commissioner may
determine such steps as he considers necessary with a view to remedying
defects observed in plant, layout, working methods, supervision, medical
or sanitary provisions or other matters at any place of employment which
he may have reasonable cause to believe constitute a threat to the health or
safety of the worker.

6 Returns by employers, inspection of documents, etc.

(1)

()

3)

Every employer shall furnish to the Commissioner such return or returns,
which shall be accurate and complete in every particular, in such form or
forms as shall be prescribed.

The Commissioner or Health Officer may, call for and examine all
contracts, registers, books of account and other documents concerning any
workers or relating to their employment.

The Commissioner or Health Officer may take and remove for purpose of
analysis samples of materials and substances used or handled by any
worker in the course of his employment, subject to the employer of such
worker, or the representative of that employer, being notified of any
samples or substances taken or removed for such purpose.

7 Power of summons and institution of proceedings

(1)

()

Whenever the Commissioner has reasonable grounds for suspicion that
any offence under this Ordinance has been committed or wishes to
enquire into any matter concerning disputes as to wages, alleged wrongful
termination of agreement or contract, misconduct, food, medical
attendance, death, mining usage or mining complaint, inspection,
sanitation or any other matter relating to employer and worker dealt with
under the provisions of this Ordinance, the Commissioner may summon
any person whom he has reason to believe can give information respecting
the subject matter of the enquiry, and the person so summoned shall be
bound to attend at the time and place specified in the summons and to
answer all questions which the Commissioner may put to him.

If the Commissioner is of opinion that an offence has been committed or
that any complaint is well founded he may institute such proceedings,
criminal or civil, for and in the name of the worker as he shall deem
necessary in the circumstances.

Page 14
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8 Offences
Any person who hinders or obstructs the Commissioner or Health Officer acting
in the execution of his duty under this Ordinance or who refuses to produce any
document or give any information lawfully required of him, or who produces a
document or gives information which he knows to be false, shall be liable to a
fine of $100 or to imprisonment for 6 months.

PART Il - WAGES AND HOURS OF WORK

9 Liability of worker for advances and loans
(1) The total amount of all loans or advances of wages or both made by an
employer to a worker or to a person in consideration of his taking up
employment as a worker shall not without he previous permission of the

Commissioner exceed an amount equivalent to the wages earned by the

worker during the previous month or if he has not been employed for that

period the wages he is likely to earn during 1 month.
(2)  No worker shall be held to be liable for the amount of any loan or advance
or both made to him under the preceding subsection by his employer

which exceeds the amount authorised under subsection (1).

(3) Subject to the provisions of subsections (1) and (2), an employer may
deduct or stop from the wages payable to a worker —

(@) the actual or estimated cost to the employer of any materials, tools
and implements supplied by the employer to the worker at the
latter's request to be used by him in his occupation; and

(b) any sums advanced by the employer to the worker by way of loan
or advance of wages in anticipation of the regular period of
payment of his wages:

Provided that the total amount which may be stopped or deducted from

the wages of a worker in any pay period under the provisions of this

subsection shall not exceed one-third of the wages of the worker in that
pay period.
10 Days and hours of work, and overtime rates, may be specified by
Commissioner etc.
After consultation with representatives of organisations of the workers in any
particular industry, occupation or area, and with representatives of organisations
of their employers, the Commissioner may by order specify the days and hours
Tuvalu {@ 6 of 1965, 9 of 1969, 8 of 1971, 3 of 1972, (Cap. 84 of Page 15
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11

12

13

14

of work for such workers and the rates at which they shall be paid for any work
in excess of that specified.

Task work

(1) Any employer and a worker may agree to the assignment of a task to be
performed by the worker as equivalent to work for a day of 8 hours and
the performance of such task shall, for the purposes of this Ordinance, be
equivalent to working for a day.

(2) Nothing in this Part contained shall prevent any employer from agreeing
with any worker in his employment that the wages of such worker shall be
paid at an agreed rate in accordance with the amount of work done and not
by the month or by the day.

Records concerning workers

Every employer shall keep records concerning his workers containing sufficient
information to form a full record of the workers and of the terms and conditions
of their employment and, in addition to any other record, shall keep a register or
check roll showing the names of the workers, place of recruitment, nature of
employment, rate of wages, amount and value of rations (if any), amount earned,
advances, deductions, net amount due, amount paid and any bonus due whether
paid monthly or at the end of the contract.

Period for which wages payable

In any contract it may be stipulated, subject to the provisions of section 10, that
wages shall only be payable for days actually worked, for public holidays, and
for days other than Sundays or other rest days on which through no fault of the
worker no work is provided by the employer.

Payment of wages

(1) Where the wages of a worker are payable monthly they shall be paid not
later than 1 day after the expiration of the period in respect of which they
are due.

(2)  All wages due to a worker whose contract is terminated by expiry of the
period for which it was made shall be paid to him on the day on which
such agreement or contract terminates.

(3)  All wages due to a worker whose contract is terminated by his employer
shall be paid to him on the day on which such contract is terminated, or if
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15

16

(4)

()

(6)

this is not possible, on the first day, not being a rest day or public holiday,
after the day on which such agreement or contract is terminated.

All wages due to a worker who terminates his contract with his employer
after he has given due notice to such employer as required under section 3
or under section 63 shall be paid to him on the day on which such
agreement or contract is terminated.

If a worker terminates his contract without giving notice to his employer
as required by the terms of any contract or if the required notice having
been given the worker terminates his contract without waiting for the
expiry of such notice, all wages due shall be paid to him before the expiry
of the tenth day after the day on which he terminates his contract:

Provided that the employer may, subject to any order made by court or the
Commissioner to the contrary, deduct from the wages due to the worker
such sum as the worker is liable to pay in lieu of notice according to the
terms of his contract, if any.

The Commissioner may in the case of any wages paid in any particular
industry, or by any particular employer, by order extend by any period not
exceeding 5 days any of the periods within which wages are required to be
paid by any of the preceding provisions of this section.

Payment in stores, etc., prohibited

No wages shall be paid to any worker —

(@) ator within any shop or store;
(b) atany place or premises where intoxicating liquors are sold; or
(c) atany place of amusement:

Provided that this section shall not apply to any worker who is normally
employed in any such shop, store, place or premises.

Wages to be paid in legal tender

@)

()

Except where otherwise expressly provided by this or any other Ordinance
the entire amount of the wages earned by, or payable to, any worker in
respect of any work done by him shall be actually paid directly to him in
legal tender and every payment of, or on account of, any such wages made
in any other form shall be illegal, null and void.

Nothing contained in this section or in section 17 of this Ordinance shall
be construed to prevent or to render invalid any contract for the payment
to the credit of any bank account in the name of the worker any payment
in pursuance of such contract or any actual payment by cheque made
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17

18

19

20

21

payable to, or the order of, any worker of the whole or any part of his
wages if such worker shall have consented in writing to such contract of
payment, payment in pursuance thereof or actual payment by cheque.

Contracts to pay any wages otherwise than in legal tender, illegal

In any contract for the employment of any worker or for the performance by any
worker of any work, the wages of such worker shall, subject to the provisions of
section 16(2), be made payable in legal tender and not otherwise and if in any
contract provision is made for the whole or any part of such wages to be made
payable in any other manner, such provision shall be null and void.

Stipulation as to place and manner of spending wages illegal

No employer shall provide in any contractor the employment of any worker any
terms as to the place at which, or the manner in which, or the person with whom,
any wages paid to the worker are to be expended and any such provision in a
contract between an employer and a worker shall be illegal, null and void.

Worker's right to recover

Every worker shall be entitled to sue for and recover by legal process so much of
his wages exclusive of sums lawfully deducted in accordance with the provisions
of this Ordinance as shall not have been paid to him in accordance with the
provisions of section 16.

Interest on advances forbidden

No employer shall make any deductions by way of discount, interest or any
similar charge on account of any advance of wages made to any worker.

Certain deductions from wages may be made

(1) Notwithstanding anything to the contrary in this Ordinance contained, an
employer may with the consent of the worker make deductions from the
wages of that worker and pay to the appropriate person or account any
contributions to provident or pension funds or schemes to which the
worker has agreed to contribute, and which the Commissioner has
approved.

(2)  Subject to the provisions or subsection (1) and except where otherwise
expressly permitted by the provisions of any law no employer shall make
any deduction or make any agreement or contract with a worker for any
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®)

deduction from wages to be paid by the employer to the worker or for any
payment to the employer by the worker for or in respect of any lost time,
or of bad or negligent work or of injury to the materials or other property
of the employer.

No worker shall be required to make a direct or indirect payment for the
purpose of obtaining or retaining employment and no deduction may be
made from the wages of a worker for this purpose by an employer or his
representative or a recruiter.

Remuneration other than wages

M)

)

No contract with an worker containing a provision that he shall receive
food, or a dwelling place in addition to a monetary wage as remuneration
for his services shall be illegal by reason only of such a provision, but the
value of any food or dwelling place so provided shall be expressed in
monetary terms in any such contract.

No employer shall give, or agree to give, any intoxicating liquor or any
noxious drug to any worker by way of remuneration.

Employer's shops

M)

)

©)

Nothing in this Part shall prevent an employer from establishing a shop
for the sale of food and domestic goods to his workers at prices which are
in the opinion of the Commissioner fair and reasonable and which are
marked or exhibited in such manner as the Commissioner may require but
such employer shall not compel any worker to purchase food and
domestic goods at such shop.

No employer shall trade with any worker or establish or keep a shop on
any place or employment otherwise than in accordance with the preceding
subsection.

No person employed at any place of employment as a manager or an
overseer shall traffic on such place on his own account with any worker
employed under or together with him nor shall such person be either
directly or indirectly financially concerned in the management of any shop
wheresoever it be situated which is used or maintained for the purpose of
supplying commodities of any kind whatsoever to those employed under
or together with such person.
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24  Power of employer to exempt himself if other person proved actual
offender and proceedings against such a person in first instance.

(1)

()

3)

Where any employer is charged with an offence against this Part, he shall
be entitled, upon information duly laid by him and on giving to the
prosecution not less than 3 days' notice in writing of his intention, to have
any other person, whether or not employed by him, whom he charges as
the actual offender brought before the court at the time appointed for
hearing the charge; and if, after the commission of the offence has been
proved, the employer proves to the sa